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P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
)
SHAWN LEE GOLDENSTEIN,
)
)
Defendant-Appellant.
)
________________________________ )

NOS. 43512 & 43515
TWIN FALLS COUNTY NOS.
CR 2011-14457 & CR 2012-8501
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
In these two consolidated cases, Shawn Goldenstein appeals from the district
court’s orders revoking his probation and re-imposing his original sentences of five
years, with three years fixed, for criminal possession of a financial transaction card, and
four years, with one year fixed, for possession of a controlled substance, to be served
consecutively.

He contends the district court abused its discretion by revoking his

probation and by denying his motions pursuant to Idaho Criminal Rule 35 (“Rule 35”) for
a reduction of sentence.
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Statement of the Facts and Course of Proceedings
On December 17, 2011, Mr. Goldenstein used a credit card in someone else’s
name to purchase clothing and shoes at Fred Meyer. (R., pp.15, 16.)

The State

alleged by criminal complaint that he committed the crime of possession of a financial
transaction card. (R., pp.14-15.) He waived a preliminary hearing and was bound over
to the district court.

(R., p.54-55.)

The State then filed an Information charging

Mr. Goldenstein with the same offense. (R., pp.58-60.) Mr. Goldenstein entered into an
agreement with the State pursuant to which he agreed to plead guilty and the State
agreed to recommend a sentence of three to six years with probation. (R., p.66, 69.)
The district court sentenced Mr. Goldenstein to a unified term of five years, with three
years fixed. (R., pp.84-85.) It suspended the sentence and placed Mr. Goldenstein on
probation for a period of four years. (R., pp.84-85.) The judgment was entered on May
29, 2012. (R., pp.81-97.)
On July 17, 2012, Mr. Goldenstein was arrested for possession of a controlled
substance—specifically, methamphetamine. (R., p.130.) The State filed a motion to
revoke probation alleging that Mr. Goldenstein violated his probation by possessing a
controlled substance, using methamphetamine, and failing to submit to urine analysis
testing.

(R., pp.128-29.)

The State also filed a new criminal complaint against

Mr. Goldenstein, in Case No. 2012-8501, charging him with possession of a controlled
substance. (R., pp.287-88.) Mr. Goldenstein waived a preliminary hearing in the new
case and was bound over to the district court. (R., pp.321-23.) The State then filed an
Information charging Mr. Goldenstein with this same offense.

(R., pp.325-27.)

Mr. Goldenstein entered into a binding plea agreement with the State pursuant to which
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he agreed to plead guilty and the parties agreed to recommend a sentence of four
years, with one year fixed, to be served consecutive to the sentence imposed for
criminal possession of a financial transaction card, with the court retaining jurisdiction.
(R., p.331.)
Mr. Goldenstein admitted to violating his probation in the first case and the
district court revoked his probation and re-imposed the original sentence. (R., p.165.)
In the second case, the district court sentenced Mr. Goldenstein to a unified term of four
years, with one year fixed. (R., pp.349-50.) The district court retained jurisdiction for a
period of 365 days with the recommendation that Mr. Goldenstein participate in a rider.
(R., pp.168, 349-50.) Following the expiration of the period of retained jurisdiction (and
Mr. Goldenstein’s successful completion of the therapeutic community rider), the district
court suspended the original sentences in those cases and placed Mr. Goldenstein on
probation for a period of 3.5 years, beginning on August 26, 2013. (R., pp.175-79, 36266.)
On July 14, 2014, the State filed, in both cases, an ex parte motion to revoke
Mr. Goldenstein’s probation. (R., pp.187-217, 392-410.) Mr. Goldenstein admitted to
nine violations, and the court accepted the admissions. (R., pp.226, 419.) Prior to the
disposition hearing, the Stated filed an ex parte request for the court to consider the fact
that Mr. Goldenstein had been involved in a fight with another inmate while in jail.
(R., pp.423-26.) The district court revoked Mr. Goldenstein’s probation and re-imposed
the original sentence of five years, with three years fixed, with credit for time served in
Case No. CR 2011-14457, and re-imposed the original sentence of four years, with one
year fixed, in Case No. CR 2012-8501. (R., pp.246, 249.)
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The orders revoking Mr. Goldenstein’s probation were entered on July 14, 2015.
(R., pp.247-52, 445-50.) On July 24, 2015, Mr. Goldenstein filed, in both cases, a timely
Rule 35 motion for a reduction of sentence. (R., pp.253-60, 451-58.) The district court
denied the Rule 35 motions without a hearing on August 3, 2015. (R., pp.261-65, 45963.) Mr. Goldenstein filed timely notice of appeal on August 10, 2015. (R., pp.266-69,
464-67.) The two appeals were consolidated by this Court. (R., pp.278, 476.)
ISSUES
1.

Did the district court abuse its discretion when it revoked Mr. Goldenstein’s
probation and re-instated his original sentences?

2,

Did the district court abuse its discretion when it denied Mr. Goldenstein’s Rule
35 motions?
ARGUMENT
I.

The District Court Abused Its Discretion When It Revoked Mr. Goldenstein’s Probation
And Re-Instated His Original Sentences
The district court has discretion to revoke probation after a violation has been
proven. State v. Roy, 113 Idaho 388, 392 (Ct. App. 1987). However, “[a] judge cannot
revoke probation arbitrarily.”

State v. Lee, 116 Idaho 38, 40 (Ct. App. 1989).

“In

determining whether to revoke probation, evidence of the defendant’s conduct before
and during probation may be considered.” Roy, 113 Idaho at 392. “[P]robation may be
revoked if the judge reasonably concludes from the defendant’s conduct that probation
is not achieving its rehabilitative purpose.” Lee, 116 Idaho at 40; see also State v.
Upton, 127 Idaho 274, 275 (Ct. App. 1995) (“In determining whether to revoke probation
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a court must consider whether probation is meeting the objective of rehabilitation while
also providing adequate protection for society.”).
Here, the district court abused its direction when it revoked Mr. Goldenstein’s
probation because his probation was meeting the objective of rehabilitation while
providing adequate protection for society. At the probation violation disposition hearing,
Mr. Goldenstein informed the court that he had hit “rock bottom” (Tr., p.17, Ls.17-19.)
He submitted to the court a letter from the New Life Discipleship Recovery Program at
the Boise Rescue Mission, which indicated he had been accepted into the program.
(R., p.238.)

Mr. Goldenstein’s counsel recommended that the court give

Mr. Goldenstein the opportunity to participate in the program, and Mr. Goldenstein
expressed a desire to get a health examination, help the homeless, and take a
parenting class. (Tr., p.14, Ls.1-9; p.15, Ls.6-17; p.16, Ls.3-23.) Mr. Goldenstein stated
he was on medication for his depression and anxiety which “seem[ed] to be working.”
(Tr., p.15, Ls.18-20.) He also submitted a letter to the court in which he apologized and
accepted responsibility for his actions. (R., p.242.) He stated he had been feeling
suicidal for a period of time, but was now “leveling out and feeling better,” and would like
to be in Boise to be near his son, who has some medical issues. (R., pp.242-45.)
In light of Mr. Goldenstein’s desire to participate in a program at the Boise
Rescue Mission, into which he had already been accepted, the district court abused its
discretion when it revoked his probation.

Mr. Goldenstein was making significant

progress, and evidenced a real understanding of his issues and real improvements from
his medication. The district court should have allowed him to continue on probation and
make progress towards his goals.
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II.
The District Court Abused Its Discretion When It Denied Mr. Goldenstein’s Rule 35
Motions
“A motion to alter an otherwise lawful sentence under Rule 35 is addressed to
the sound discretion of the sentencing court and essentially is a plea for leniency which
may be granted if the sentence originally imposed was unduly severe.” State v. Trent,
125 Idaho 251, 253 (Ct. App. 1994) (citations omitted). “The denial of a motion for
modification of a sentence will not be disturbed absent a showing that the court abused
its discretion.” Id. “If the sentence was not excessive when pronounced, the defendant
must later show that it is excessive in view of new or additional information presented
with the motion for reduction.” Id.; see also State v. Huffman, 144 Idaho 201, 203
(2007).
Here, the district court abused its direction when it denied Mr. Goldenstein’s Rule
35 motions in light of the additional information he submitted to the court.
Mr. Goldenstein submitted to the court a letter from his girlfriend, which provided
additional information about Mr. Goldenstein’s character.

(R., pp.255-56, 453-54.)

Mr. Goldenstein’s girlfriend explained that Mr. Goldenstein had struggled with
depression and substance abuse, but “has become a whole new person in the past few
years.” (R., pp.255-56, 453-54.) She described Mr. Goldenstein as “a good man lost in
his drug addiction and mental state of mind.” (R., pp.256, 454.) And she expressed a
desire to “live happily drug-free together once again.” (R., pp.256, 454.)
In light of this additional information, the sentences Mr. Goldenstein received
were unnecessarily harsh. Mr. Goldenstein used a credit card in someone else’s name
to purchase clothing and shoes. (R., pp.15, 16.) The credit card had been stolen, but
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Mr. Goldenstein was not aware of the theft, was not involved in the theft, and thought he
had permission to use the card. (Presentence Investigation Report, pp.2-3.). For the
offense of using the stolen card, he was sentenced to five years, with three years fixed.
He was later convicted of possession of methamphetamine, and sentenced to four
years, with one year fixed. These offenses certainly stem from bad decisions for which
Mr. Goldenstein should be held accountable, but they do not warrant an aggregate
sentence of nine years, with four years fixed. Mr. Goldenstein used drugs and struggled
with mental health issues. His offenses were non-violent and he does not represent a
danger to society.

The district court abused its discretion when it denied

Mr. Goldenstein’s Rule 35 motions.
CONCLUSION
Mr. Goldenstein respectfully requests that the Court vacate the district court’s
orders revoking his probation and re-imposing his original sentences. He also requests
that this Court vacate the district court’s orders denying his Rule 35 motions.

He

requests that this Court reduce his sentences as it deems appropriate or remand his
case to the district court for a new probation violation disposition hearing and/or a new
Rule 35 hearing.
DATED this 4th day of January, 2016.
__________/s/_______________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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